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- UNTO. PHE RIGHT! HONOURABLE, 
The Lords of Council and Seffion, 
% rn „ 

PETITION 


JAMES WILSON late in Haghouſe, | 
Now Heritor in Kilmaun, e 


Humbly ſheweth, HY 5 5 
HAT as a juſt and lawful creditor of the deceaſed Pa- Poundaien of 
trick Smith maſon in Kilmarnock, in a bond of L. 100 bee preſent ac- 
Sterling, with intereſt from the 24 of March 1744, * 
| brought an action in this court againſt Janet Smith, on- 
ly child of the 1aid Patrick, and Robert Armour maſon in Kilmar= ' 
nock, her huſband, concluding, that they ſhould be found liable 
to me for the above ſum, as repreſenting my flebtor, upon the 
paſſive titles known in the law of Senf , eee 
The Lord Auchmleck Ordinary, before whom my cauſe was 


* 


brought, was pleaſed, on the 12th of July 1791, to pronounce the n 


following interlocutor. * The Lord Ordinary having conſidered i*erlocuor of 
the mutual memorials, teſtimonies of the witneſſes, and for- — 2 
mer proceedings in this cauſe, finds the intromiſſion with the de- ed aganſt. 
*© funtt's body-clothes and cheft proved, it too incumſiderable to ſubject 
* the defender paſſive in payment of the defunt?'s debts ; and as to the 
« intermeddling with the defunct's writings, and the rents of his 
lands, that the ſame cannot ſubject the defender Robert Ar- 
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_ © © mour, who is proved to have intermeddled with theſe particu- 
V lars univerſally, as /e gerentem pro 'herede, in reſpect Armour 
I A is not heir by blood, and that his ſo intermeddling was in con- 
WT. gert with the purſuer ; and therefore aſſoilzies the defender from 
1, REIT <© the penal paſſtue titles inſiſed on by the purſuer, and finds he can 
V * only be ſubjected in valorem / his intromiſſlons. 8 
. 2 And to this judgement his Londſhip was pleaſed to adhere, by 
1 Dec. 3. & 17. ſubſequent interlocutors of December 3. and I7. 1771. 
. Wo TI. I then preſented a reclaiming petition to your Lordſhips ; upon 
? i 19 N conſidering which, with anſwers, your Lordſhips were pleaſed, 
i * | | * Write June 19.1772 on the 19th June 1772. tO pronounce” the following interlocutor. 
_—.. N The Lords having adviſed this petition, with the anſwers, they ad- 
x | claimed - here to the Ordmary's interlocutor,, and refuſe the defire of the peti- 
—_  - nt. * tion, and find expences due; and ordain an account thereof to be gi- 
_ | © ven in- Which account your Lordſhips were pleaſed, on the 
5 1 | Junez0.1772. 20th of June 1772,” to modify to L. 44 Sterling in full, and to 
.* | decerh for the ſame, with the expence of extract. 5 | 
1 1 | | An apology for Your Lordſhips will pleaſe; know, that I am a very old man, 
.—_ | internal, being above ninety years of age. At ſuch an advanced period of life, 
=_ 8 as to the point when there is a decay of all the faculties of the mind, and parti- 
Ke... N ro cularly a failure of memory, it cannot be expected that a cſient's 
. information will be very accurate; and therefore a litigation was 


V carried on againſt theſe defenders upon the paſlive title of geftiopro + 
| | herede, as well as that of Vitiaus Intromiſion. Of the firſt, it ſhall 

| be candidly acknowledged, that the evidence was not ſo ſtrong as 

p * a might have been wiſhed; and, upon that account it was, that 
1 | one half of the coſts of ſuit. charged were given againſt me by 
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We! your Lordſhips: e which I humbly, thought rather ſe- 
* | 96 vere, as it was proved, that Armour the defender had in his pock- 
= | et the key of the defuna's charter-cheſt, at leaſt of the preſs, or 
WH. i wooden caſe, where his ſecurities lay; that he had not taken care 
RT. to have it ſealed up; that a difcharge and renunciation of an he- 
. | ritable bond, on which the defender Janet Smith, in right of her 
mother, now competes with me, was amiſhng. 1 | 
' But of the Vitiou : Intromiſſion of the Yefenders, .I cannot help 
. Ms flattering myſelf, that I brought ſuch. a proof, as, upon à ſound 3 
. . to a decree againſt the intromitters. That the defenders did in- 
8 _ tromit, has been found both by the Lord Ordinary and by your ue 
8 Lordſhips; and it is only upon an gpinion, that the quantity of be 
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conſtruction of the law of my country, ſhould have intitled me 


intromiſton is. not ſufficiently conſiderable to infer the conſequences of 
the law, that I am as yet denied what I fondly imagined myſelf 


entitled to demand. 


I humbly, perſuade myſelf, that I ſhall meet with your Lord: Thispettionto 
ſhips indulgence, while I, again bring under your review a que- ** 1 
ſtion in law of univerſal importance to this part of the united jou Jun vn 
kingdom. The queſtion is, The import of the law of Vitious In- Hon. 
tromiſſian; to which point alone this petition ſhall be confined. 

But before entering upon that queſtion, I muſt beg your Lord- A previous cir- 
ſhips: attention to a circumſtance which has hitherto eſcaped. me — 
which is, That the Lord Ordinary's interlocutor has only found tial alteration 
intromiſſiam proved with the dęfunc f s bady-clothes. and cheſt ; whereas ohe interlo- 


cutor is craved. 


it is equally well proved, and indeed will not be denied by the de- | 
fenders, that they intromitted with a dozen of ſervits, two: old table= Proof, p. 2. E. 
clothes, and twenty ſhirts, good and bad. Now, as it is clearly e- | 
ſtabliſhed, and agreed to even by the looſeſt modern lawyer, that 
intromitters — at leaſt be found liable in valarem, which indeed 


the Lord Ordinary has found, . although ſeveral of the particulars 


roved to be. intromitted with have eſcaped his Lordſhip, I muſt 
umbly move your Lordſhips, at leaſt ſo far to alter the Lord Or- 
dinary's interlocutor, as to include the particulars which it has 
omitted: and although your Lordſhips ſhould do nothing more 
than this, you will thereby be at liberty, according to the forms 


of court, to relieve me of the expences with which I am now load- 


This, however, would be but a partial and leſs important re- The law of V. 
lief; and notwithſtanding all the learning and labour with which 9: Intromi/- 


ſion now come 


the defence has been conducted for Armour and his wife, I ſtill flat-4 x crigs. 


ter myſelf with full ſucceſs. Your Lordſhips will think ſeriouſly, 
and weigh the conſequences deliberately, before,you aboliſh a ge- 


neral principle, which ſeems now to be come to a; crifis. I ſhall- 


do what is in my power to prevent ſo fatal a blow; and if the. 
law of Vitious Intromiſſion muſt die, it ſhall at leaſt die hard. ; 
I am ſenſible of the diſadvantage under which I labour, while Motives of 
I contend for the application of a law, which, however great in —— cen 
point of general utility, is repreſented as rigorous, and even ſa=ence. - _ 
vage, ſo oft as there occurs a particular inſtance falling under it. 
Poverty is pleaded on ſome occaſions, and ignorance is pleaded on 
every occaſion. Here we have been told for the defenders, that 
poverty and ignorance are united, To inquire into the * of 
ä eſe 


* 


(28 


theſe aſſertions, belongs not to a a of law; and therefore a 
denial of them on my part is equal to the allegation: of my oppo- 
nents, But whatever may be the circumſtances of Vitious Intromit- 
ters, the law has admitted of no indemnity. If it is to be relaxed 
becauſe an offending individual may be hurt, an argument 
which will never be a-wanting, how can a general principle be 
firmly preſerved ? or rather, indeed, how can the law be ever en- 
forced ? Judges are to think of the wiſe and extenſive operation 
of law ; to maintain the effe of which, inferiour, though ami- 
able ſentiments, muſt be checked. It was a memorable ſaying of 
a Great Man, in a queſtion concerning the deprivation of a certain 
Schoolmaſter, Compaſſion is an infinuating ingredient, and poi- 
en jute. | 


A charge of Whatever may be the Ultimate Fate of this cauſe, it is of im- 
ae of che au. portance, that the law of Vitious Intromiffion ſhould appear upon the 
rhoritiesin law record to have been fairly ſtated on my ſide; which your Lordſhips 
to be refured. ill obſerve is controverted on p. 14. and 15. of the anſwers to my 
ition; and a ſort of triumph is expreſſed in the following words: 
© The fides codicum, appealed” to by the petitioner, being thus 
« vindicated by an addition of the context,” &c. 1 

Refatation as The context, which the defenders have added from Lord Stair, 
to Stair will not avail them much; for they furely cannot pretend, that 
their intromiſſion was with one thing,” or ſome ſmall thing, when 
your Lordſhips have fuch a number and variety of things proved 
to have been intromitted with by them. The moveables which 
they rapaciouſly ſeized, were of a variety of ſpecies; and, of one 
ſpecies only, no lefs than twenty-three individuals; ſo that if 
this was not an intromiſſion guaſe per univerſitatem, and like med- 
dling with a flock of ſheep, the very inſtance given by Lord 

Starr, it will be difficult to find it in any caſ me. 
It is pleaſant to find-it made an article of dittay againſt the pe- 
tition, that it has. omitted to quote from Lord Stazr, ** that vitious 
intromiſſion is penal, ſapient naturam delicti-. Do the defenders 
imagine, that this paragraph is a paragraph in their favour? and 
did they not perceive, that from beginning to end of the petition, 
the law of Vitious Intromiſſion is held forth as a penal lau of the 
moſt ſalutary nature? A penal law indeed it is, wiſely calcula- 
- ted to reſtrain the greedy and the diſhoneſt, Amongſt the Ro- 


mans, carrying off t of a defunct was highly penal. It 
was a crimen; and we have a whole title in the Corpus juris civilit, 


which 


od 


_ * borant furti 


($8) 


which treats of it under the denomination of Expilate hereditatis, 


lib. 47. tit. 19. Dig... It was puniihed pena extraordinaria ;. and 
thoſe guilty of it were always marked cum. nota infamie, qua la- 
— ac proinde etiam qui i furibus improbyores . 


« ſunt  expilatores,” 93. tit... Eupil. hered, in conformity 
with J. 12, lib. 2, Codicis, Ex qui, cauſ, inſam. irrag. Indeed Vitions 


 tutromiſſion may juſtly be viewed as a kind of diſhoneſty which de- 
ſerves more than ary abhorrence; becauſe it is 4 theft com- 
- mitted upon a hereditas jacent in the ſenſe of the Roman law; upon 
the goods of a helpleſs defunR; in the hour of ſorrow, and negli- 


gence of thoſe around him, and- in prejudice of his creditors, who 
are intitled to all the favour of law. This addition then, [ think 


-I may preſume, will certainly not avail the defenders. 


When. the laſt little addition made, as from Lord Stair, in theſe 


words: That bona fides will exclude it,” (viz; vitious intromiſ- 


ſion), is looked at in ) 15. of his Lordſhip's title upon'thatſubjeR : 


| how does it ſtand? . # Vitious intromiſhon is ſimply excluded PL 
-** thoſe who acquire by way of commerce bona fide, for a juſt price. 


It is left with your Lordſhips to Judge what poſſible connection 


this has with the preſent caſe. 
It is rather harſhly averred by the defenders, that in che petition, Refuaton 15 


* Lord Bankton's doctrine appears before your Lordſhips maimed 
and curtailed.” The petition ſtates the law as laid — by Lord 
Bankton, It then mentions his reſpectful diſſent from the modern 
relaxation of it: and having done this, it was not thought neceſſary 


to enumerate the inſtances given by him, GY plainly appear to 
be the effects of that relaxation. 

Of the next authority quoted in the petition the reſpondents Refutation 23 
are pleaſed to ſay, ** Sir Gorge Mackenzie lays down the generale Mackenzie. 
rule as ſtated in the petition ; but in the ſame paragraph he ad- 


** mits of ſundry exceptions.” Would not your Lordſhips, would 


not every one who reads this obſervation, imagine, that there were 
_ exceptions , in Sir George Mackenzie, applicable to the queſtion at 
iſſue, and tending to ſupport the plea maintained by the defenders, 
That the degree of intromiſſion muſt be conſiderable to infer che 


penal conſequences of the law? But that there is not the leaſt 


| foundation for this, your Lordſhips will ſee by a peruſal of the 


whole paragraph, which the attempt made by: the defenders has 
rendered neceſſary: to be here 4 roſſed. 
| h 


dęfunct : moveables, without being gock 3 tit 9. 
confirmed, 5 23. 


* If any perſon intromit wit 


to Craig. 


669 


. confirmed, they are liahle to the affiner, whole debts, whether they | 
were related to him or not, hong their intromiſion ar very 


% ſmall; and this was introduced to prevent the fraudulent and 
« clandeſtine abſtracting of the defunct's moveables, without in- 
„ yentory, in prejudice of creditors : and therefore this paſſive 


title is only introduced in favours of creditors, but of none 
„ cothers, ſuch as legatars, bairns, &c. Bor if the intromitter 
confirm before any action be intented, this purges the vitious 
jintromiſſion, and the intromitter'is only liable for 

the goods intromitted with; ok if there be an executor con- 
* firmed,” no perſon can be purſued as vitious intromitter ; for 
- © the intromitter then is only liable to the executor : BUT the re- 


the value of 


« lit, or the defunct's children, confirming within year and da 


after the defunct's death, do thereby purge the vitioſity, thoug 
they confirm not till after citation: NoR will neceſſar intro- 
„ miſſion infer vitioſity; and that is called 'necefſar intromiſſion, 
vrhen either the huſband or the wife continue their poſſeflion of 
one another's goods, after one another's deceaſe, for preſerva- 


„ tion; and that becauſe there is no other perſon to look after 


© them; and this is for the advantage of the creditors, fince it | 


« hinders the goods from periſhing. nl e EM 
The exceptions are now before your Lordſhips ; and I will be 


bold enough to maintain it is as clear as the noon- day, that they 


cannot be wreſted even into the appearance of exceptions to the 


rule contended for in the petition. - 3 | 

Refutation- as Nor are the defenders more ſucceſsful in their attack upon the 
authority of the celebrated Crazg. The petition ſtates the full, un- 
- - limited; and highly rational doctrine upon Vitious Intromiſſion, in the 
books De Feudis, into which it is occaſionally indeed, but with 
great propriety; introduced. The authority is poſitive in my fa- 
vour: and the authority of ſo enlarged a mind as that of Craig, 


proves the principle which I maintain, to be no narrow local idea, 


but a principle conſonant to the juſteſt notions of juriſprudence. 
But, (ſay the defenders), Craig was not treating ex propoſito of 
this alilve title: for he afterwards adds, Multe. ahe queſtiones 


de exetutore, et eo qui ſe bonis immiiſcuit, quoridie occurrunt,” &c. Alas 
do the defenders ſeriouſly maintain, that the clear and determi- 


nate opinion of an authour upon any ſubject, is the leſs to be re- 


arded, becauſe he is not treating of that ſubject ex Propoſito ? 
The contrary inference ſeems more reaſonable, Would Craig go 


out 
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ht 
— A 
out of his way to pick up an idle or whimſical idea in law, and in- 
ſert it in a treatiſe which does ſo much honour to his country? And 
becauſe he mentions: that there were many other queſtions daily a- 
gitated, are-we to-conclude that thoſe queſtions contradicted the 
eſtabliſhed principle? Surely no. Other queſtions there were: 
but there could be no queſtions inconfiſtent with the principle: 
there could not be a principle and no principle. 

I I hope then we ſhall hear no more of a boaſted vindication of 
the fides codicum.. - | | Kh 


..... The analyſis or diſſection of deciſions qu ted in. the petition, The analyſis 
of deciſions 


by the 
fenders will 


receive, in the zeal of pleading, inflamed by: the. ſpirit of in- mat ſtand the 
** tereſt,” to uſe the words of the colleQor of remarkable deci- 


and on which the defenders ſeem' to plume 
is ſpecious indeed, but will not bear ſuch an examination as it muſt 


ciſions. It is bbjzeted, That of the thirteen deciſions marſhalled in 
eftio pro herede. I admit that it is ſo: but yout Lordſhips will 
be pleaſed to obſerve, that the deciſions pronounced upon paſlive 


titles in general were grouped together in the petition, to ſhew 


that it has been the ſenſe, of the court, that when a proof has been 
brought of intermeddling with the property of a defunct, even in 


a very ſmall degree, a paſſive title was inferred ;- and ſurely your 
L ips, upon a peruſal of that ſeries of deciſions, which need 
not-be again-recited, eould have no doubt that a proof of intro-- 


miſſion to any extent whatever, even the moſt trifling, has been 


repeatedly ſuſtained.as ſufficient. | 


emſelyes not. a little, —__ 


the petition, there are. at leaſt /x- relative to the paſſive title of 


2 


The defenders ſay, It will be obſerved, that the intromittin baus 
44. 1697, 


more articles condeſcended on in the caſe, of Duff, againſt the 
«© Earl of Seaforth.” True: but it will alfo be obſerved; that the Saforits 


Gngle article of the parliamentary robes. was the, only ſubject of 
the deciſion, it having been diſputed, that it was neither perti- 
* nent nor relevant to infer Vitious Intromiſſion; and ** this the 
Earl reclauned againſt :”- but the court were ſo much moved 
by it, that they ordained his Lordſhip's oath to be taken upon it. 
It is to be regretted, that in this, as in ſeveral other caſes in Lord 
Fountamball, the ſequel is a-wanting. . 


with, and uſing his father's parliament robes, was but one 01 Jon 


Duff contra 


The deciſion of the Engli/þ judges, Hay contra Hay, fo direct- Deciſions : Io 


2 point upon the doctrine, that a very 


* 1 — 


inconſiderable intromiſ- — 
muſt be held ſufficient, has, with juſtice, ſtunned the defend- 30 


165 


2 
ay contra- 
Hay. 


(8) 
ers not a little; to which I muſt impute their miſapprehenſion of 
the continuation of the caſe on the 7th of July 1658, which is in 
the following words,. Mr John Hay, in the purſuit N Gil- 


bert Hay, as behaving himſelf as heir to his father, intro- 
< miſſion with his father's beſt cloak, whereof mention is made, 
June 30. Tt was now farther alledged for the defender, that not 
only this cloak was res modica et fingularis, but worn by him 


_ © ſhortly after, his pupillarity; but alſo he offers to prove, that it 


© was eight years after his death, and that he was then board- 
„ed with his mother, and paid her ſuch a ſum for meat and 
cloth, as a part whereof the gave him this cloak, and offered 
to make faith that he knew not the cloak belonged to his father, 
** and offered to renounce all right and intereſt he can a Lag 

is your Lord- 


his father, which was found relevant.” From th 


ſhips ſee, that the defenders are miſtaken in ſappoſing; that the 
deciſion pronounced on the 3oth of June 1658 “ was not a final 
decifion on the point at iſſue; for it was certainly final upon that 
point, though not upon the cauſe: and the new. allegations made 
-on the part of the defender in that cauſe, did not . che 
quantity of the intromiſſion, but the perfect bona den of Gilbert 
Hay in receiving the cloak, when he did not know that it belonged 
to his father, The remaining part of the decifion which is quoted 
on page 25th of the defenders anſwers, is evidently a tranſition to 
another ſubjet. . | | 40 


A charge a- It myſt alſo be remarked, that the defenders have been too haſty 
Lui Jodgs rin taking upon them to charge the Engl/h judges with want of u- 
awant uni 


os 


niformity; becauſe they have found in the ſame record, that 


Lady Lochtaur, June 26. 1656, when called as vitious intromiſſatrix 
with her huſband's goods, ©* craved the benefit of the act made 
% by the judges in 1653, whereby the certification of vitious in- 
e tromiſſion, is declared to be only the double of what is pro- 


ven.“ This indeed ſhews, that the Lady craved an indul- 


ence: but the defenders will not find that it was granted to her; 
Sr immediately after what has juſt now been quoted, the record 


bears: And ſo it came to be debated, Whether the ſaid act, 


made for regulating of commiſſaries, and other inferior courts, 
in caſes of this kind, did extend to purſuits tabled before the 
Lords, who are the ſupreme court? and if an act of this kind 
might be made in prejudice of a conſuetudinary law, which, in 
forte, is equivalent ta an at?” Cr ny ©. 


6 

There appears to be ſome miſtake wich regard to this act, Taid Remark on an 
to have been made by the judges in 1653. There is a blank in afHdd have 
the record, from 26th February 1650, to iſt November 1654, the Engüh 
when the ſederunts of the Engliſh judges are firſt marked. At a- Judges con- 
ny rate, ſuch an act would only ſerve to prove, that the law of * 
Vitious Intromiſſion was in full force; that it required an act of fede- for. 
runt to temper it, and introduce a regulation, borrowed from the 
rondenmalio in duplum of the Roman law. From what has been quo- 

red from the deciſions of the Engh/b judges, your Lordſhips ſee, 

chat the efficacy of ſuch an act was called in queſtion, and that 

upon grounds which, with all deference, appear to be ſolid and 
ſubſtantial, judges not being inveſted with the power of making 

or abrogating law, but being only adminiſtrators of the law as 

they find it. 5 41 | My 13 „ NN n. 
Having thus cleared away ſome duſt which has been thrown * 
upon the deciſions quoted in my petition, I muſt candidly ac-in point for the 
knowledge, that, in oppoſition to the many deciſions on my fide, detenders. 
the defenders, of whoſe counſel the peculiar advantages in that re- 

ſpect need nòt be mentioned, have produced in favour of their 

plea three deciſions directly in put But I do allow them no 

more; for their fourth eaſt, Black contra 'Wallace and Kings,” has 

been ſhewn in the petition to have been involved in ſuch circum- 

ſtances, that the point of law was by no means neat. And as to 

their fifth caſe, Grahame, &c. contra 'Dalglic/h; upon looking in- 

to the printed papers, it appears, that it was not at all fimi- 

lar to the queſtion now at iſſue; for there the intromitter was a 

creditor of the defunct, and pleaded, that what he had received, 

was received by him bona fide; it being delivered to him by the 
defunQ's widow in ſolutum of his debt; and that befides he had 

taken out an edit for having himſelf decerned executor-creditor 

to the defunct, before any of the creditors had intented an action 

againſt him. With ſubmiſſion then, there were points in that 

cauſe fully ſufficient for its determination, without entering upon 

the queſtion of law which is now before your Lordſhips, viz. 
Whether it be neceſſary that a proof ſhould be brought of intro- 

miſſion to a conſiderable extent, before the law can be applied; or 

if the fact being detected, illegal intromiſſion at all does not found 

a preſumptio jurir ſufficient to infer a paſſive title? the very reaſon 

of which is, that from the nature of the thing, a proof of all the 
particulars of a Vitious Intromiſſion 1 be had, or at leaſt it can 
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be had fo rarely, and with ſuch difficulty, that it would be im- 


poſling a very great hardſhip upon creditors to be obliged to brin 
it; and therefore, if they can prove unlawful intromiſſion at all, 


che law will intitle them to receive full payment of their debts 


from the perſon: catched in ſuch ſuſpicious circumſtances. That 
the caſe Grahame, &c. contra Dalglieſh was not fimilar to the pre- 
ſent, is clear from this, that it came before the ſame Lord Ordi- 
nary as this did; and had Dalgleiſh' intromiſſions been inconſi- 
derable, his Lordſhip would have aſſoilzied him; but as this was 
not the caſe, his Lordſhip pronounced decreet againſt him, That 


indeed was afterwards altered by your Lordſhips : but in my 


Stair, 


humble apprehenſion, the deciſion has proceeded on the grounds 
which have juſt now been mentioned, and not upon any lax ideas 
of the law of Vitious Intromiſſion, which the recent caſe of Telfer a- 
gainſt Miimyne, mentioned in the petition, 'ſhews to be (till in vi- 
ridi ohſeruantia. And if the trifles with which Milmyne intromitted, 
were held to be an intromiſſion per uni venſitatem, I with great de- 
ference cannot help thinking, that the ſame rule ſhould be ap- 


plied here; becauſe after Patrick Smith's widow had ſeparated her 


part of the goods in communion, I do maintain, that every thing 
that could properly be called Patrick Smith, my debtor's. move 
ables, or perſonal eſtate; was intromitted with by Robert Armour. 
One old deciſion collected by my Lord Stazr, eſcaped my coun- 
ſel when drawing the former petition ; but that nothing may be 
omitted, it ſhall now be laid before your Lordſhips. 
* Irvings having purſued Rilpatrict for Vitious Intromiſſion with 


Nov. 29.1679 ** the goods of Jobnſſoun of Clacharie, for payment of a debt 
Irvings contra 66 qu by Clacharie; this defence was found relevant, that Kil- 


Kilpatrick, 


* patrick had bought certain goods from Crack of Stewartown, 
* who had diſpoſition thereof from Fohn/toun of Clacharie, and 


had paid the ſame accordingly. At the adviſing of the cauſe, 
the diſpoſition: of the moveables by Clacharie to Stewartown 
vas not produced; but Ailpatrick deponed, that he had 


bought ſeveral goods from Stewartoum, who had intromit- 
© ted with Clacharie's goods, and that he had bought the 


+ ſame within ten days after Clacharie's death. dolao gy wa 
it was alledged, that Ai{patrick ought to be decerned, be- 


cauſe he produced not the diſpoſition conform to the act, and 


by his oath; acknowledged, that he had intromitted with the 


defunct's goods; and he could not pretend that he had bon 


ht 
them bona fide, having deponed, that he bought them with: 
. | | 4 Wh 
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© ten days of 'Clacharic's death from Stewartown, who had intro- 
mitted with Glacharie , and therefore it has been a 
* mere colluſion, Rilpatrick having married a daughter of Ga- 
* tharie's; and though buying bona ſide, in a market or other- 
_*©. wiſe, may ſecure a ſtranger, yet that cannot ſecure: this defen - 
der. Ir was anſwered, That the alledging upon the diſpoſition 
© was ex ſuperabundante, and the oath is ſufficient to clear againſt 
* Vittous Intromiſſion, at leaſt to reſtrict it quoad valorem.” | 
Met the Lords found the defender liable ſimpliciter as Vitious In- 
= * tromitter,” | weft e $11 eh G warts 
Here the keen effect of the law appeared in a ſtriking manner, 
penetrating through the firſt guilty perſon even to the ſecond de- 
gree, by which it gave a juſt warning to all, that no device, no 
| ' ſubterfuge, could avail to ſcreen a Vitious Intromitter from being 
ſeized by the penal vengeance of the paſhye title. | 
In the Faculty- collection, there appears the following decifion, —— 
| | gth March 1756, William Cuming, and others, againſt Archibald 95. 1756, cm- 
| Hart, and others. The caſe there was, That upon the death of gain — 
Alexander Law, Hart, one of his creditors, applied to the com- ge, 9 
miſſaries of Edinburgh, and got the defunct's effects ſequeſtrated 
1 and. ſealed up by order of court. An agreement was then made 
© with the defunct's relict, by Hart and other - creditors, that they , 
would*conſent to take their payment from her, to ſave the ex- 
. pence of confirmation, and leave a ſmall reſidue for her. -Watfon, 
| the agent for Hart and others, informed Smith, the officer of the 
court, ho had the cuſtody of the key of the defun's ware- room, 
that the creditors had come to an agreement with the relict, up- 
on which he got the key from Smith, and delivered it to her. 
By a public auction, fairly advertiſed, both in the news- papers, 
. and by hand- bills, ſhe ſold the goods; part of which being pur- 
. chaſed by Hart, and others, were taken in computo of what was/ow- 
ing to them; and out of the proceeds of the other goods, they re- 
. ceived payment of the remainder of their debts. - After this, 
certain other creditors of Law unexpectedly appeared, and brought 
an action againſt Hart, and others, before the commiſſaries, who 
gave judgement againſt them, in the. uſual ſtyle, as Vitious Iutro— 
_ mitters. 7 *.2f | 15 $40 LEG 
I be cauſe was brought into this court by advocation; and 
from the printed papers in it, which are depoſited in the Ad vo- 
cates library, and from which a fuller ſtate of it, than appears 
- in the Faculty- collection, is now given, it appears, that the ar- 
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[ | t for Hart, and others, was conducted with much abili- 
ty and warmth, by two Honourable Gentlemen, on preg ys, 8 
— and now upon the bench 
I vas ſaid, The paſſive title of Vitious ben is truly a 
. penal Alan, introduced in the earlieſt times, when the execu- 
© tion of Jaw itſelf was difficult; which made it neceſſary, by ſe- 
vere penalties; to deter perſons from A the goods of a 
* defunR,-to the prejudice of his creditors, in hopes that fuch 
-* intromiſion either would not be diſcovered; or if it was, that 
they ſhould only be liable for their intromiſſions; and thence it 
A was; that by the rigour of the law, the moſt inſignificant in- 
. tromiſſion inferred a paſſive title; the ſelling of a pint-ſtoup, 
3 „ ar; drinking out of the defunct's cup, the riding on his horſe, 
or wearing his old hat, or ſhoes, ſubjected the uſer to the 
payment of his whole debts. But as this part of the law 
of Scotland was truly: unjuſt, preter communi juris regulat, it was 
o = 2 mitigated by your Lordſhips deciſions. Dinvis titulus, et- 
iam coloratus, was held ſufficient to purge the vitiouſneſs of in- 
1 tromiſlion and where there appeared no bad intention, or fraud, 
2 upon the part of intromitters, it has always been thought a- 
„ gainſt the genius of theſe times to ſubject them to pains and pe- 
3 for ſo the defenders will be forgiven to call the ſub- 
— 1 jecting a perſon for the ſmalleſt trifle univerſally to payment of 
8 K defuncde debts.“ Again, —“ The defenders cannot agree 
vith the purſuers in extolling this paſſive title of Vitious Iutro- 
miſſian. They have already ſaid, that they conſider it as penal 
and unfavourable, inſomuch chat your Lordſhips practice of 
later years blunted the edge of it, upon the juſt principle, That 
4  **. pene mitiores placuere.” —And again, —*Vitious Introm Non 1 is con- 
i mY | feſſedly the moſt penal title of the law, eſpecially as it was ex- 
. . e tended in ancient times, ſo as to infer an univerſal paſſive title 
=  -© againſt any perſon who intromitted with the ſmalleſt and moſt 
l inconſiderable moveable left by a defunt. This unreaſonable 
<< ſeverity, has, in later times, been conſiderably reſtricted, ſo as 
not to inflict pains and mr: for p gr or excuſeable in- 
% tromiſſions.. 
'Vitious Intro It is remarkable, chat in all queſtions concerning 2 GY 
miners always miſſimm, thoſe who are charged with it, inſtead of labouring to 
attack the law. (yew, that they have not offended the law, ſeem to conſider it as 
n brd Ry to make a vol lt 2 Nen 8 ow el: In 


- the 
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the caſe now quoted, the law appears to have been arraigned, as if 
in a criminal indictment, having been denominated not only ri- 
„but wyuft; a very ſtrong word. And no doubt the circum- 
— of that caſe were exceedingly favourable for the defenders. 
They pleaded, that they had ated from compaſſion to the poor 
widow, with whom they had no connection, but the general tie 
of humanity ; that every thing was gone about in the moſt o- 
pen manner; and that the creditors, purſuers of the action, had 
popped out after a conſiderable diſtance of time: yet your Lord- 
ſhips taught them, that the edge of the law was not ſo much blunt- 
ed as they were pleaſed to ſuppoſe; and the following interlocu- 
tor was pronounced. The Lords found the defenders liable 
*© to the purſuers for the debts purſued for, being within the value 
„of their intromiſſionss nN 1/1 
This was not indeed a judgement in the ordinary form, apply- 
ing the law of Vitious e but it was the ſame in ſubfance 
to the purſuers; for they thereby obtained payment of their debts, 
which was all that they could have done, had the full paſſive ti- 


tle been found, as was done by the Commiſſaries: and it was 
alſo the ſame in ſubſtance to the defenders; fot they were thereby 


ſubjected 1 and penalties of loſing their debts : for thus they 
ſtated the hardſhi | 

ing petition ::* The conſequence of this interlocutor is to trip. 
the petitioners, who are reputable merchants in Edinburgh, of 


every ſhilling they received in payment of moſt onerous debts, 
due to them from Alexander Law for merchandiſes 1 . 


* him in the fair way of trade.” But your Lordſhips diſreg 


ed all ſuch conſiderations, and refuſed their petition, without an- 


ſwers. K 


of the judgement upon them, in their reclaim- 


A caſe not yet publiſhed will be remembered by your Lord- Pringes + 


not directly a queſtion upon the paſſive ritles, did yet incidentally 
determine, that intromiſſion with moveables to 4 ſmall extent, 


| ſhould be underſtood to infer a paſſive title. The caſe there was, 
That James Pringie of Bridge-beugb had, by a ſettlement of his af- 
fairs, left to his eldeſt ſon Alexander, eyery thing belonging to 


him, burdened with 2700 merks of proviſion to his youngeſt 


* * 


ſon James. James having died before Alexander, Alexander, as 


being his neareſt of kin, did imagine that the 2700 merks acreſ- 
ced to him ipſo jure; and in that apprehenſion, he executed a 
ets | D general 


ſhips,” Pringles againſt Veitch, gth March 1769; which, although, ia. Veitch, 


9+ 1769. 
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general diſpoſition, in favour of Mary Veitch his mother, under 
the proviſo, That ſhe ſhould pay certain annuities and... legacies. 
Upon his death, Alexander and Margaret Pringles, coufins-german 
of James the elder, having confirmed themſelves as executors, 
qua neareſt of kin, to James the younger, brought an action in this 
court againſt Mary Veitch, as diſponee of her ſon Alexander, for 
17 of the 2700 merks which they contended remained in 

is of James, Alexander having made up no titles thereto in bis 
perſon, The action came before the Lord Fuftice-Clerk Ordinary. 
His Lordſhip found James's proviſion extinguiſhed in the perſon: 
of Alexander, and therefore ſuſtained the defence. The cauſe was. 
carried to the inner houſe, where it was litigated both in writing. 
and viva voce at the bar. Pringles 1 moally maintained the-ne-- 


ceſſity of confirmation, to veſt the neareſt of kin in the hereditas in 


mobilibus ; and then the law of Vitious Intromiſfron naturally came 
under conſideration, In a paper given in to court on che part 


of Pringles, it was thus . In proportion as the rigour of 
„ Vitious Intromiſſion is relaxed, by the ſame, proportion ought con- 
tution tending to preſerve the - 


* , firmation, and every other in 

* moveable eſtate for the intereſt of all concerned, be inforced 
cc 
„ would be extremely hard, if, while with one hand you were 
* relaxing. thoſe penalties, which are the conſequence, of Vatious 
„ Intromi/feon, you ſhould, with the other, aboliſh an inſtitution 


„ which is the only ſafeguard againſt the fatal effects from 


bh „ ſuch Vitious Intromiſſion. 


Your Lordſhips were pleaſed, to 


* repel the defences, and remit to the Ordinary to proceed accor- . 
" 1 ding be., But upon a reclaiming petition being preſented, a a 
Ale 


xander's intromiſſions with the effects of his brother 


and corroborated by the judgement of your Lordſhips ; ; for it 


aj was allowed; and it having come out in evidence, that ,4- . 


lexander had intromitted with James s bay mare, ſaddle, bridle, . 
and ſpurs, his watch, a trunk containing wearing apparel, linen, and 


and had alſo paid ſome ſmall debts for him, although ſuch trifles were 


treated as unworthy of having a legal effect in theſe times, your 


Lordſhips were of opinion, that there was proof ſufficient to found 


a paſſive title, and to make Alexander be held as the repreſentative of 
James, and conſequently to have right to the 2700 merks, and 


therefore altered your interlocutor. 


If then your Lordſhips held intromiſſion with ſmall matters to 


be ſufficient to o anfer, not only a paſſive, but an active title, and 
to 


-4 


* 


* 
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to ſuperſede the neceſſity of ſo ſalutary > form as confirmation; 
it is, with ſome degree of confidence thought, that multo magi 
ſhould ſuch ſort of intromiſſion have full effect in behalf of a 
Juſt and lawful creditor, to whom the law has wiſely given the 
ſecurity of the paſſive title of Vitzous Intromifhon. | 


The defenders flatter themſelves with being in ſafety, from 'an a — 2 


opinion, which it is to be feared may become too common in of Yitiows Hn- 
the country, but for which, I hope, there is no good reaſon, viz. H ant. 
That the modern practice of this court has been moſt tenderly in- rably treated 
dulgent to unlawful intromitters, and has forborne to apply the! perſon of 
law againſt them. Your Lordſhips may remember how admij- 
rably this opinion was treated by a perſon eminent in the law. 

L am not loth to allow praiſe to our anceſtors, or forward to 

think ourſelves wiſer than they. I think the old law of Vitious 
Intromiſſion was a good, a ſalutary law. Better have it admini- 

** ſtered with. no arbitrary diſtinctions, than with the laznefs intro- 


_ © duced by modern alteration: like Matzere's, phyſician, Nous avonsr 


* change taut cela. Strong ſenſe is ftill the more valuable, when 
it is ſtreaked with precious veins of wit and humour. | 

Much has been ſaid by the defenders, on the law of Vitzous In- This law's be- 
tromiſton being altogether a child of the court, which I now ſee''s * <bild of 


the 


Lord Stair had authority hiſtorically to ſay, though his Lordſhip, rm hg 


as might naturally happen to the beſt memory, miſtook one au- ing it. 
thority for another. But admitting it to be a child of the court, 


that is no reaſon why the court ſhould deſtroy it, ſince it cannot 
be denied that it is an excellent law. To a mind accuſtomed to 


aſlimilate, ſuch an argument preſents an idea which cannot be 
mentioned with propriety. Your Lordſhips will only be pleaſed 

to recollect, that in the barbarous republick of Sparta, where, by 
the laws of the famed r which inverted every principle 

of humanity, parents might deſtroy their own offspring, that was 
— only when the offspring was puny, and not when it was 

Ichful and vigorous. 

My Lords, I have already told your Lordſhips, that I am agg, of 1. 
very old man. I have ſeen twenty years of the laſt century; and law of Vitious 
I remember the law of Vitious Intromſſion before any of your Lord- {#mi/fen in 


8 1 


ſhips were born. In my time, I know there was ſuch a law, and ume. 
I know that it was attended with the beſt eſſects. People were as 
cautious of intermeddling unwarrantably with the effects of a de- 
funct, as of breaking into an orchard where ſtamps were ſet to 
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cruſh their legs, or into a bleachfield: where a waldi was ler 1 looſe 
to devour them. In theſe caſes, as in Vitious | Intronnſfion, what 
was ſuffered by an offender was perhaps, in a narrow view, diſ- 
proportioned to the particular offence; but the terrour of that was 


the means of preventing offences from being committed. 
The petitioner If there is no ſuch law as that of Vitious Intromiſſion now-a-days; 


cxperiences 


— 2 1 am ſorry for it. I have heard that it is wiſe, and' conſonant to 


1 it. 


the improvement of civilized times, to aboliſh it. But every man 
muſt judge from what he himſelf has felt; and I can only ſay, 
Mala experientia docet, that a relaxation of ſo ſalutary a law is ex- 
ceedingly hurtful. I had a debtor. | He died. His effects were 
unwarrantably ſeized, I knew not the extent of them ; but I was 
adviſed; that the very ignorance attendant on ſuch occaſions gave 
riſe to the paſſive title of Vitiout Intromſſhon, and that if I could 
prove unwarrantable intromiſſion at all, the law would preſume 
the reſt, and would aſſord me redreſs, by making: the intromitters 
liable in payment of my debt. I brought my action. Ar 
Was — me. Of the witneſſes who were ſummoned, Tay 
coal- grieve near Paiſley, would not appear; Murray, a carpenter " 
Kilmarnack; though he appeared, refuſed to depoſe. Strong cir- 


cumſtances theſe to ſhew with what difficulty the truth could be. 


diſcovered. I however, proved, by other witneſſes, that the de- 


fenders had intromitted to a certain extent; and ſo is eſtabliſhed: 


by an interlocutor not reclaimed againſt. But while I expected 
judgement to be pronounced in my favour, I had the mortifica- 


tion to receive an interlocutor, finding the unwarrantable intro- 


miſſions too conſiderable, and decerning againſt the defender only 
in valorem of certain articles proved, although I have been put to 
the expence of twenty times the value of thoſe articles'1 in earn 


of this proceſs. (ord: | 5 
2 Fact And Ro little I could have expected from the cadets of . 
_— defenders, had I defired them to acknowledge the extent of their 


the defenders, 


intromiſſion, does but too ſtrongly appear from a decreet before 


the ſheriff of A7 ſbire; of which I now produce an extract to your 


Lordſhipe, in a proceſs at the inſtance of Robert Paterſon writer 
in Kilmarnock, concluding, that theſe very defenders ſhould be 
found liable in payment of a bill, accepted by Patrick Smith, as re- 
preſenting him upon the paſſive titles. In this proceſs the de- 
fenders produced a petition for rouping the defuncks effects, and 
warrant thereon; and, 125 oath interrogated, deponed, That they 
* zntromitted 


ol 


_ 


\ 


it be n; and that it may Wn, it is 
Der Pay f known, it is neceſſary that 
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© intromited no further than in terms of the petition: and warrant 701 , 
* duced, and roup-roll thereon ; and that was truth as they ſhall an- 
fuer to GOD.” And yet your Lordſhips have ſeen what a va- 
riety of articles; beſides thoſe mentioned in the ,roup-roll, have 
come out in evidence againſt them. It. may at leaſt, be aſked © 
then, if the defenders could intend to act fairly? And it muſt be 
again kept in view, that their applying to Bailie Brown of Ailmar- 
nact, for a warrant to auction ſo much of Patrick Smith's effects 

as might ſuffice to bury him, indicated a conſciouſneſs, that the 
law. Was well known to them, though they afterwards flattered, 
themſelves, that their V:tious 3 5 would not be diſcovered, . 


and accondingly ventured at their peril. 
But to return to the law. Suppoſe your Lordſhips ſhould have 
in your view a conflict of deciſions with regard to Firiout Intro 
Von, I muſt ſtill remind the court, that the deciſions in my fa- The attention 
vour are much more numerous, and ſome. of them as recent, coo 


any of thoſe, Para or imperfect, adduced; by the defenders ; reawaing. 
do 


and therefore I do inconteſtably maintain, that there is. no pre- 
cine aol this law having its full force, If your i 
are not obliged to apply this law, you certainly have it in your 
power to do it, if you ſee fit. I beg leave, then, to come to cloſe. 
marters with the defenders, in real reaſoning; and in full con- 
Adence of an attentive hearing from your Lordſhips, ever candid, 
and ever open to conviction, I ſhall proceed to lay before the 
court what, I flatter myſelf, may move your Lordſhips to reſtore 
the law of Vitious Intromiſſion to its priſtine. authority. he 
This (ſay the defenders) is a law which has its force only fron. r 
the long practice of the court; and may therefore be ſuſpended or fenders. 
modified, as the court ſhall think proper. X 
Concerning the power of the court to, make or to ſuſpend a law, fr ahr gen 
we have no intention to inquire. : It is ſufficient for our. purpole.joner, 929 
chat exery juſt Jaw is dictated by ręeaſon; and that the practice , „ be 2 


of eyery legal court is regulated by equity. It is the quality of rule of ar, 


reaſon to be invariable and conſtant; and of equity, to give to muſt be ſtable. 

one man what, in the ſame caſe, is Hen to another. The ad- ; 

: "TE SELES 0 N 0 . - \ : A T5 yy p 4 . 
vantage which humanity derives from lay, is this, that the ; law. 


gives exery man a rule of action, and preſcribes a, mode of, cent 
duct which ſhall intitle him to the ſupport and protection of ſo- 
cicty. That the law may be a rule of action, it is neceſſary that 
it 
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. 
be permanent and ſtable. The law is the meaſure. of civil right , 
but if the meaſure be changeable, the extent of the thing mea- 


ſured nęver can be ſettled, | 8 
Dangers To permit a law to be modified at diſcretion, is to leave the 


conſequences 


of a diſcretio- community without law: it is to withdraw the direction of that 


2 modiſica · hublick wiſdom, by which the deficiencies of private underſtand- 


ing are to be ſupplied ; it is to ſuffer the raſh and ignorant to act 


at diſcretion, and then to depend for the legality of that action on 
the ſentence of the judge. He that is thus governed, lives not 
by law, but by opinion; not by a certain rule, to which he can 
apply his intention before he acts, but by an uncertain and ya- 
riable opinion which he can never know, but after he has com- 
mitted the act on which that opinion ſhall be paſſed : he lives b 
a a law (if a law it be) which he can never know before he has of- 
fended it. To this caſe may be juſtly applied that important 
principle, Mera eft fervitus, ubi jus eft aut incagnitum aut vagum. 
| 2 be not criminal till it exceeds a certain point, and 


fi 
that point be unſettled, and conſequently different in different 


minds, the right of intromiſſion, and the right of the creditor a- 

riſing from it, are all jura vaga, and by conſequence are jura in- 

cogmta; and the reſult can be no other than a miſera ſervitus, an 

uncertainty concerning the event of action, a ſervile dependence 
r pf WORE 3 5 

The object of It may be wi t plaufibility, t there may 
law, protection he intromiſſion without fraud; whack; . true, will by 2 
geance. means juſtify an occaſional and arbitrary relaxation of the law. 
The end of law is protection, as well as vengeance. Indeed ven- 

geance is never uſed but to ſtrengthen protection. That ſociety 


only is well governed, where life is freed from danger and from 


ſuſpicion; where poſſeſſion is ſo ſheltered by ſalutary prohibi- 
tions, that violation is prevented more frequently than puniſhed. 
Such a prohibition was this, while it operated with its original 
force. The creditor of the deceaſed was not only without loſs, 
but without fear; he was not to ſeek a remedy for an injury. ſuf- 
fered; for injury was warded off, As the law has been ſometimes 


adminiſtered, it lays us open to wounds, . becauſe it is imagined © 


to have the power of healing. To puniſh fraud when it is detect- 
ed, is the proper act of vindictive juſtice; but to prevent fraud, 
and make puniſhment unneceſſary, is the great employment of 
_ legiflative wiſdom. To permit intromiſſion, and to puniſh fraud, 
| is 


_ © reparation and coſts of ſuit.“ 


- cies and demands of the different conditions of human life; which, 
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is to make law no better chan a pitfall. To tread upon che brink 
is ſafe; but to come a ſtep further is deſtruction. But ſurely it 


enlightens the ignorant with extrinſick underſtanding. Lawn law. 


teaches us to know when we commit injury, and when we ſuffer 


it. It fixes certain marks upon actions, by which we are admo- 


niſhed to do or to forbear them: Nui fibr bene temperat in licitis, 
(fays one of the Fathers), nunquam cadit in illicita. He who never. 
intromits at all, will never intromit with fraudulent intentions. 


The relaxation of the law againſt Vitious Intromiſſion, has been very Objection up- 
favourably repreſented by a great maſter of jurif prudence, whoſe == 4 
words have been exhibited with unneceffary pomp, and ſeem to be nourable 
conſidered as irreſiſtibly deciſive. ' The great moment of his au- Judge. 
thority makes it neceſſary for me to examine his poſition. Some Nori 
«ages ago, (ſays he), before the ferocity of the inhabitants of this law - vac, 

b land was ſubdued, the utmoſt ſeverity of the Civil. *. P. 73 


« part of the 1 
law was neceſſary, to reſtrain individuals from plundering each 
* other. Thus the man who intermeddled irregularly with the 
* moveables of a deceaſed perſon, was ſubjected to all the debts of 
* the deceaſed, without limitation. This makes a branch-of the 
© law of Scotland, known by the name of Vitious Intromſſion. And 
* fo rigidly was this regulation applied in our courts of law, that 
„ the moſt trifling moveable abſtracted mala fide,. ſubjected the 


« intermeddler in the foregoing conſequences, 'which proved in 


«© many inſtances a moſt rigorous puniſhment. But this ſeverity 
© was neceſſary, in order to ſubdue the undiſeiplined nature of 
« our people. It is extremely remarkable, that in proportion to- 
* our improvement in manners, this regulation has been gradual-- 
ly foftened, and applied by our ſovereign court with a ſparing 
hand. It is at preſent ſo little in repute, that the Vitious Intro-- 


% iffion muſt be extremely groſs, which provokes the judges to 


« give way to the law in its utmoſt extent; and it ſeldom happens, 
that Vitious Intromiſſiom is attended with any conſequences beyond 
I find myſelf under a neceſſity of obſerving, that this learned 
and judicious writer has not accurately diſtinguiſhed the deficien- 


from 
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from a degree of ſavageneſs and independence, in which all laws 
are vain, paſles, or may paſs, by innumerable gradations, to a ſtate 
of reciprocal benignity; in which laws ſhall be no longer neceſſary. 
Men are firſt wild and unſocial, living each man to himſelf, ta- 
king from the weak, and loſing to the ſtrong. In their firſt coali- 
tions of ſociety, much of this original ſavageneſs is retained. Of 
general happineſs, the product of general confidence, there is yet 
no thought. Men continue to proſecute their own advantage by 
the neareſt way; and the utmoſt ſeverity of the Civil law is ne- 
ceſſary to reſtrain individuals from plundering each other. The 
reſtraints then neceſſary, are reſtraints from plunder; from acts of 
publick violence and undiſguiſed oppreſſion. The ferocity of our 
anceſtors, as of all other nations, produced not fraud but rapine. 
They had not yet learned to cheat, and attempted only to rob. As 
manners grow more poliſhed, with the knowledge of good, men 
attain likewiſe dexterity i in evil: open rapine becomes leſs fre- 
quent, and violence gives way to cunning. Thoſe who before in- 
vaded paſtures, and ſtormed houſes, now begin to enrich them- 
ſelves by, unequal contracts, and fraudulent intromiſſions. It is 
not againſt the violence of ferocity, but the circumventions of de- 
ceit, that this law was framed; and L am afraid, the increaſe of 
commerce, and the inceſſant ſtruggle for riches which commerce 
excites, give us no pfoſpect of an end ſpeedily to be expected of 
artifice and fraud. It therefore ſeems: to be no very conclufive 
reaſoning, which connects thoſe two propoſitions, — the nation is 
- become leſs ferocious, and therefore the laws againſt frau and 
coven ſhall be relaxed. | 
Whatever reaſon may bans influenced So judges to a rea 
of the law, it was not that the nation was grown leſs ferogious ; 
and I am afraid it cannot be affirmed, that is is grown leſs ue 


lent. 
The 4 Since this law hes been repreſented as rigorouſly and Ce 


ofa penallaw, Ably penal, it ſeems not improper to conſider what are the condi- 


tions and qualities that make the juſtice or propriety of a penal 5 


law. 


To make a penal law reaſonable and juſt; two conditions are 


neceſſary, and two are proper. It is neceſſary, that the law | 


fhould be adequate to its end, that if it be obſerved, it ſhall pre - 
vent the evil againſt which it is directed. It is, ſecondly, neceſ- 
an, that the end of the law be of ſuch importance as to deſerre 
the 


wt 


(a1) 
the ſecurity of a penal ſanction. The other conditions of ' a penal 
law, which though not abſolutely neceflary, are to a very high 
degree fit, are, that to the moral violation of the law there are many 
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All theſe conditions apparently occur to juſtify the law which of 


we are now conſidering. Its end is the ſecurity: of property, and een of Vi-- 
property very often of great value. The method by which it ef-. 
feQts the ſecurity is efficacious ; becauſe it admits in its original 

rigour no. gradations of injury, but keeps guilt and innocence 
apart by a diſtinct and definite limitation. He chat intromits is 
criminal: he that intromits not is innocent. Of the two ſecond- 

ary conſiderations, it cannot be denied, that both are in our fa- 

vour. The temptation to intromiſſion is frequent and ſtrong; ſo- 

ſtrong and ſo frequent, as to require the utmoſt activity of juſtice, 

and vigilance of caution, to wi d its prevalence: and the me- 

thod by which a man may entitle himſelf to legal intromiſſion, 

is ſo 22 and fo facile, that to neglect it is in itſelf a proof of 
fraudulent intention; for why ſhould a man omit to do, but for 

reaſons which he will not confeſs, that which he can do ſo eaſily, 

and that which he knows to be required by the law? If the temp-- 


tation were rare, a penal law might be deemed unneceſſary: if the 4 


duty enjoined by the law were of difficult performance, . omiſſion, . 
though it could not be juſtified, might be pitied. But in the pre- 
ſent caſe, neither equity nor compaſſion can operate againſt it. 
A uſeful, a neceſſary law is broken, not only without a reaſonable - 
motive, but with all the inducements to obedience that can be de- 
rivedfrom ſafety and facility. | 
I therefore return to my original poſition, That a law to have its We may have 
effect muſt be permanent and ſtable. It may be ſaid in the lan- br u. 
ge of the ſchools, Lex non recepit majus et minus. We may have a cannot have” 
25 or we may have no law; but we cannot have half a law. Wef = h. 
muſt either have a rule of action, or be itted to act by diſcre- 
tion and by chance. Deviations from the law muſt be uniformly 
| „or no chan can be certain when he ſhall be ſafe. 
. That from the rigour of the original inſtitution, this court has Concluſion. 
ometimes departed, cannot be denied, But as it is evident, that 


ſuch deviations, as they Os uncertain, make life unſafe, I 


hope, , 
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hope, chat of departing from it there will now be an ind that 


the wiſdom of our anceſtors will be treated with due reverence, 
and that conſiſtent and ſteady deciſions, will furniſh the people 
with a rule of action, and leave fraud, and fraudulent — 
no future hope of 1 impunity or eſcape. 


it therefore pleaſe your Lordfhips, to alter your former 25 
"_ and find, or Ls arr fra 
title of Vitious Intromiſhon, and muſt th:refore — th dur 
to me by the deceaſed Patrick Smith; or at to alter or a- 
mend the interlacutor, fo far as to find, That the defenders have 
mtromited with the ſeveral additional articles ns in — 
petition; r of theſe articles ; and 


ty a oa ee 
JAMES BOSWELL. 


